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CONSQA | DATED RESPONSEF OF UNITED AIR LINES, | NC
AND I = LEAVE TO FILE

United Air Lines, Inc. ("United") submits the follow ng
consol i dated response to the replies of American Airlines, Inc.
("Anmerican") and Aerovias Nacional es de Col onbia, S A
("AVIANCA") in the above-captioned proceedings:"'

1. It should be obvious from the American and AVI ANCA

replies that these carriers are aware of the inconsistency of

! United requests leave to file this response to address

the cases miscited by American and AVI ANCA as precedents

al | egedly supporting their code share. As explained herein, none
of these alleged precedents supports the code share proposed by
Ameri can and AVI ANCA The Departnent should accept United' s
response to ensure an accurate record on these issues.
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their proposed code share with DOT policy. None of the cases
which they cite as supporting the approval of their code share
even cones close to doing so.

Based on these pleadings, it is now apparent that
Anerican has entered into its code-share agreenment w th AVI ANCA
in a cynical attenpt to prevent that carrier fromformng a
partnership with another U S. carrier that would use code sharing
to increase conpetition in the U S. -Colonbia nmarket. Anmerican
must know that its agreenent with AVIANCA is dooned to denial,
based on its inability to marshall any supporting cases in its
reply.

The sane problens underlie Anmerican's proposals to code
share with other Caribbean/Latin America carriers, such as those
in the TACA Goup and ALM Antillean Airlines. Not wi t hst andi ng
the evident inconsistency of these anticonpetitive code shares
with DOT policy and precedent, Anerican is continuing to enter
into themwth the apparent hope of barring other U S carriers
fromformng alliances that mght challenge Anerican's

dominance.? NMbreover, Anmerican may also hope that, if it subnits

2 AVI ANCA clainms (p. 5, n.2) that the exclusivity
provisions of its code-share agreenment with Anerican are no
different from those in agreenents United has signed with
carriers such as Thai International and Air India. There is,
however, a very real difference which AVI ANCA overl ooks. There
are anple opportunities for other U S. carrier code-share
partnerships in the U.S.-India and U S. -Thailand nmarkets wth
nunerous third-country carriers, and the agreenments the U S. has
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enough of these partnerships to the Departnent for approval, one
or two of them may succeed, if only to avoid the appearance of
prej udi ce agai nst Anerican.

The Department should not allow itself to becone a
party to any of Anerican's strategies. Rather, the Departnent
shoul d use the American/ AVI ANCA proposal as a vehicle to cut off
Arerican's efforts to enter into code shares ainmed at increasing
its dom nance in the Caribbean/Latin Anerica region in general
and at the Mam gateway in particular. There is no need to
investigate the American/AVIANCA code share. In view of the
dom nance it would create in a market where there are no
opportunities open to other carriers to conpete, this proposed
code share falls afoul of DOI policy and should be denied on the
basis of the present record.

2. American has attenpted to find parallels between its
code share with AVIANCA and those in other restricted-entry
mar ket s whi ch DOT has approved. Mbst notably, Anmerican cites the
Continental/Alitalia, Delta/Varig and Delta/Virgin Atlantic code
shares as exanples of the Departnent's willingness to allow code-

share partnerships where there is in place a bilateral agreenent

with both India and Thail and guarantee the approval of such
arrangenents. AVI ANCA nakes no suggestion that its governnent
woul d approve any code shares by a non-designated carrier such as
United with either a Col onbian carrier such as ACES or a third-
country carrier even if, which is unlikely, such a carrier
offered a conpetitive service pattern in the relatively short-
haul U. S.-Col onbi a nar ket .
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restricting U S. carrier entry. |In each of these cases, however,
the U S. carrier partner was using a code share to gain
conpetitive entry to a market (U S.-Italy and U S.-Brazil) or

ai rport (London Heathrow) not otherwi se available to it under the
applicable bilateral agreement. That is not the case with the
Arrer i can/ AVI ANCA code share where Anmerican is already the

dom nant carrier in the U S. -Colonbia market.

American also cites the recent approvals of U S. -Mexico
code shares involving Delta and United as exanples of approvals
in arestricted-entry market. The Departnent has, however,
already rejected these argunents when Anerican raised them
agai nst approval of those U S.-Mexico code shares. I'n doing so,
the Departnent contrasted the U S.-Mexico market to the U.S.-
Central Anerica markets where Anerican is seeking to code share
with the TACA Goup of carriers:

the U S.-Mexico market is very conpetitive.
No airlines or gateways have dom nant positions in
the market as is the case in Central Anmerica.
| ndeed, eleven U S. carriers serve the market from
numer ous gateways and several U S. carriers
provi de nonstop service from their hubs--Anerican
fromDallas/Ft. Worth, Mam and Chicago as well
as Los Angeles; Anerica West from Phoeni x and Las
Vegas; Continental from Houston and Newark; Delta
from Atl anta and Los Angel es; Northwest from
Detroit, Mnneapolis, and Menphis; TWA from St.
Louis; United from Washi ngton, Chicago and San
Franci sco; and USAir from Bal ti nore. Fur t her nor e,
the city-pair markets at issue are conpetitive
Wi th nonstop service by at least four airlines...
While American is correct that there are bilateral
limtations on services in the U S -Mxico narket,
doubl e designation is generally available in all
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markets and, given the |arge nunber of carriers

serving and nunber of gateways served, alternative

nonstop or one-stop services are available for

cities throughout the United States, resulting in

a wide range of conpetitive services.
Order 97-1-15 at 4-5. U S.-Col onbia markets, by contrast, are
dom nated by Anerican fromits Mam hub and additional U.S.
carrier entry is presently foreclosed in all city pairs.
Conpetitive choices such as those available in U S. -Mxico
markets are not avail able between the U S. and Col onbi a. The
factors supporting approval of U S. -Mxico code shares sinply do
not apply to U S. -Col onbi a.

Finally, American cites United s code shares with Thai
Airways International and with Saudi Arabian Airlines ("Saudia")
as exanples of approvals given in restricted-entry markets. In
both the U S. -Thailand and U. S.-Saudi Arabia bilateral
agreenents, however, there are provisions that specifically
aut hori ze these code shares. Moreover, there were under both

agreenents opportunities for additional U 'S. carrier entry which

were not affected by United' s code shares.? That is not the case

s Anerican also cites the United/Lufthansa code share as
havi ng been approved notwithstanding entry limts. As wth
Saudia and Thai International, that code share was only approved
to the extent it was consistent with the U S./Gernmany agreenent.
Approval was, in fact, deferred on sone portions of the
Uni t ed/ Luf t hansa code share until that agreenent was expanded to
allow U S.-carriers to conpete, at the urging of carriers such as
Amer i can. See Consolidated Answer of United, dated February 3,
1997, in this proceeding, at pp. 11-12.
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in the U S -Colonbia market where there is no bilateral agreenent
on code sharing and no opportunity for additional U S. carrier
entry.*

3. American also urges (pp. 7-8) that the Departnent
should have no concern with the conbi ned marketshare of Anerican
and AVI ANCA, having approved code shares in other situations
where simlar narketshare donminance resulted. Again, American
cites the United/Saudia code share as an exanple of this, noting
that that alliance operated 100 percent of the nonstop seats
between the U S. and Saudi Arabi a. However, prior to the code
share United was not even serving Saudi Arabi a. The code share
in that case was used to add United as a conpetitive factor in
the market. Moreover, there are nunerous carriers offering
onestop services between the U S. and Saudi Arabia, including
another U.S. carrier, and, as noted previously, the applicable
U S.-Saudi Arabia bilateral, unlike U S.-Colonbia, allows for

additional U S. carrier entry that is not affected by the code

share.

4 Anerican also cites Delta's code shares with Aer
Li ngus, TAP-Air Portugal and Austrian A rways as exanples of
approvals in limted entry markets. There are no agreed limts

on US carrier entry in the US. agreenents with either Ireland
or Portugal and at the time the Delta/Austrian code share was
approved, there were unused U S. carrier opportunities (including
the right to code share) available under the U S./Austria

agr eenent .



Consol i dated Response of United
and Motion For Leave To File
Page 7

4. American also urges that its domnance in the U.S.-
Cari bbean/Latin America region should not be cited as a factor
agai nst approval of its cooperation with another carrier in that
region. In support of this proposition, Anmerican cites the
Departnent's allocation of additional U S. -Argentina frequencies
to Anerican over United' s objections that this would increase
American's regional dom nance. In that case, the Departnent
approved Anerican's expansion under a bilateral agreenent which,
at the tine, allocated nore frequencies to United than to
Aneri can. The additional frequencies, thus, allowed the US. to
equalize U S. carrier opportunities in the U S -Argentina market.
Moreover, American was not seeking to use the additional
frequencies to operate services in cooperation wth another
carrier. Here, by contrast, Anerican already domnates the U.S.-
Col onbia market and is seeking to increase its dom nance by
cooperating with the largest foreign carrier in the market.

American also cites the Departnent's approval of

United's code share with Thai International Airways as an exanple
of a code share involving an allegedly dom nant regional U. S
carrier with a foreign carrier in the sane region. Anmerican's
dom nation of the Caribbean/Latin Anmerica region bears no
resenbl ance, however, to United's position in the Asial/Pacific
regi on. The Mam gateway is the key to the Caribbean/Latin

America region and Anerican uses that gateway as a fortress hub
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to prevent other carriers from conpeting. Thus, Anerican
operates 51 percent of the total seats at Mam and that gateway
controls 49 percent of the total traffic between the U S and the
Cari bbean/ Latin America region (excluding Mexico).’

No single U S. gateway dom nates the Asial/Pacific
region as Man does the Caribbean/Latin Anerica. Traffic to
Asia/ Pacific countries is widely dispersed anong U S. Wst Coast
and interior gateways as well as Hawaii . Tokyo is conparable to
Manm as the key gateway to the Asia/Pacific region. And yet,
United cannot be said to domnate Narita to anything near the
extent that Anerican domnates Mam . United s 11 percent of
Narita departures conpares to American's control of 51 percent of
departures at Manmi. See Docket OST-96-1939 (Exhibit UA-101).°

Indeed, the degree of regional dom nation that Anerican

enjoys in the Caribbean/Latin Anerica area as a result of its

s As noted previously, the U S.-Mxico nmarket is nore
conpetitive than other U S. -Caribbean/Latin American nmarkets.
Al though American is the largest US. carrier to Mexico, it
cannot use Mam to control U S. -Mexico traffic as it does
traffic to other points in the region.

6 Anerican's reference to United s code shares wi th Thai
International and Air New Zeal and al so ignores the conpetitive
opportunities available to other carriers under the U S. aviation
agreenents with those carriers' honel ands. In the case of New
Zeal and, Anerican is already involved in a third-country carrier
code share with QANTAS (which also includes British Airways)
between the U S. and New Zeal and as well as Australia. Such
opportunities for new or expanded U.S. carrier services are not
avai |l abl e under the U. S. -Col onbia agreenent.
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position at the Mam gateway is not duplicated in any other
region with one possible exception. The exception would involve
American's domnation of the transatlantic markets were it to
succeed in gaining the access it seeks at London Heathrow through
its alliance with British A rways.
5. Anerican also clainms (pp. 10-11) that its code share

will enable American to increase its service offerings to
Col onbia which it needs "in preparation for liberalization of the
U.S.-Colonbia bilateral relationship.” There are two answers to
this: (1) The only market that American cites as receiving new
online service from American is Medellin, Colonbia, where
American woul d code share on AVIANCA, and (2) There is no
prospect of any l|iberalization of the U S. -Colonbia relationship
now or in the inmediately foreseeable future. The |ast expansion
took place only when a second Col onbian-flag conbination carrier
(ACES) sought new entry to the U S. Under the existing
relationship, there is little likelihood of any further
expansi on, especially if the dom nant Col onbian carrier were to
be allowed to cooperate with the domnant U S. carrier as
Ameri can and AVI ANCA propose.

AVI ANCA cites (p. 4) other alleged benefits, not
mentioned by Anerican, relating to American's code-share service
beyond Col onbi an gateways to points in other South American

countries and within Colonbia. As United has already noted, the
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beyond Col onbia service to third countries nerely duplicates nore
direct service American already offers to these points from
Mam . The beyond gateway Col onbian interior points involve very
smal | markets. Moreover, none of these beyond gateway services
can be provided so long as Colonbia remains in Category 2 of the
FAA' s safety assessnent program.’

6. In urging the Departnent to overlook its dom nance of
the Caribbean/Latin America region, Anerican wholly ignores a
series of DOT actions dating back over the last year that are
aimed at reducing Anerican's domnant role in that area. The
Departnent awarded additional U S.-Peru frequencies to
Continental rather than American even though American proposed to
use them at Dallas/Ft. Worth rather than Mam. The Depart nent
found that an "award to American would increase concentration in
an already concentrated market, making future entry that nuch

more difficult." U. S -Peru Conbination Service Proceeding, O der

95-12-26 at 5. Simlarly, the Departnment subsequently chose
Conti nental over Anerican when it allocated additional U S. -Peru

frequenci es. The Departnment again raised its concerns regarding

! Contrary to AVIANCA’s claim (pp. 6-7), the LOI/Anerican
code-share flights between a U S. gateway and Poland while that
country was in Category 2 are not an indication that AVI ANCA
woul d be able to operate a code share for Anerican on flights
beyond Col onbia which do not serve the U S United understands
that DOT will allow code sharing by a US. carrier on Category 2
foreign carriers only on existing services by such carriers that
operate to or from U.S. points.
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Anerican's "dom nance," noting that Anerican carried 1.7 tines as
many passengers in the U S -Central/South Arerica area as the

next largest carrier in the region (Mexicana) and 4.7 tines as

many as the next largest U S. carrier (Continental). US-Lim
Conbination Service Proceeding (1996), Order 96-6-53 at 7. The

Departnment al so awarded Continental U S. -Ecuador frequencies in
favor of American to allow Continental to offer intergateway
conpetition from Newark against American's "exclusive position at
Mam." Oders 96-10-23 at 3 and 96-7-4.

More recently, the Departnent has deferred action on
Anerican's request to code share with the TACA Goup of carriers
between the U S. and Central America pending conpletion of an
investigation into the conpetitive consequences of that code
share. Anerican/ TACA Goup Reciprocal Code-Share Services
Proceedi ng, Docket OST-96-1700, Order 96-9-15. \Wen Anerican
demanded reconsideration of that decision and imedi ate approva
of its code share, the Departnment refused, noting the "serious
conpetitive issues" at stake in the investigation. These matters
required investigation "primarily because of the position
currently held by American and the TACA G oup carriers in the
U S. -Central America market" which would involve "a conbination
of the major conpetitors" in that market. Order 96-11-12 at 6-7.

The sane concern regarding American's dom nance nust be

brought to bear in this case. And here there is a bilatera
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agreement that severely restricts entry. There is no need to
investigate the Anmerican/ AVI ANCA proposal. It is not even a

cl ose case under DOT policy and precedent. The proper course is
sinply to deny the applications on the basis of the instant

record.

Respectful ly submtted,

e

EL STEPHEN BURTON
G NSBURG, FELDVAN and BRESS,
CHARTERED
1250 Connecticut Avenue, N W
Sui te 800
Washi ngton, D.C. 20036
(202) 637-9130

Counsel for
UNI TED Al R LINES, |NC

DATED: February 24, 1997
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